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purchased a yoke of oxen, for which he gave his negotiable promis- 
sory note. After he became of age he disposed of the oxen and 
received the avails. This was held a ratification of the purchase, 
and the infant was made liable to pay his note. 

It is true that the plaintiff cannot sue upon the defendant's 
promise, made after he was of age, to pay the debt incurred during 
infancy, unless such promise is evidenced by a writing, but if the 
purchase is made during infancy, and the thing purchased has been 
kept and used by the infant till his arrival at age, and then con- 
verted to his own use, such conduct amounts to an election by the 
adult to stand by the contract made whilst he was an infant. 

The reasoning upon which this doctrine rests is that the contract 
of the infant is not void, like that of a feme covert, but is only void- 
able, and having used, sold and converted, after his arrival at age, 
the property purchased during his infancy, he has, in contempla- 
tion of law, elected, when an adult, to keep the property at the 
price and on the terms agreed on when he was an infant. 

The evidence in this case conduces to prove that after his pur- 
chase of the horse the appellee sold it, and took the purchaser's 
promissory note for $60, as the purchase price, which note was still 
in the appellee's possession and unpaid in October 1877, and these 
facts were substantially set up in plaintiff's reply, to which a 
demurrer was sustained. The reply alleged that the appellee 
became of age in January 1876, and sold and converted the horse 
by receiving the purchaser's promissory note for it. 

If, after his arrival at age, the appellee sold and converted the 
horse, his conduct amounted to a confirmation of the original 
agreement, and needed no written promise to support it, and, 
therefore, the court erred in sustaining appellee's demurrer to 
appellant's reply. 

Wherefore the judgment is reversed, and cause remanded for 
further proceedings consistent with this opinion. 



Supreme Court of Tennessee. 
JAMES RIVES et al. v. N. L. THOMAS et al. 

A person who endorses a past due note at the request of the maker, pursuant to 
a contract with the payee for further indulgence, is liable as guarantor. 

This was a bill filed to hold the defendant liable as surety or 
guarantor of the payment of a note, and to subject to the satisfac- 
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tion of the same certain property conveyed by him to his son with- 
out consideration. 

The following facts appeared : On 14th February 1859, the 
defendant, J. J. Thomas, executed his note under seal to the testa- 
tor of the complainants, payable one day after date. On Febru- 
ary 1871, one of the complainants called upon the said Thomas for 
payment of the note, when the latter proposed if complainants 
would wait upon him to give his brother, the defendant, N. L. 
Thomas, as security upon the note. They therefore went together 
to the residence of N. L. Thomas, and the said N. L. Thomas, at 
the request of J. J. Thomas, wrote his name on the back of the 
note. 

The opinion of the court was delivered by 

Cooper, J. — The testimony leaves no doubt that the object 
of the visit of complainant and J. J. Thomas to the defendant, 
the obtaining of additional security on the note in consideration 
of forbearance of suit, was explained by the debtor to his brother 
before the signature of the latter was endorsed, and that the 
endorsing brother knew he was assuming and intended thereby to 
assume whatever responsibility the act created. The complainant 
did forbear to sue for about a year, the maker of the note in the 
meantime becoming insolvent. No demand of payment of the 
note was made of the maker subsequent to the endorsement, nor, 
of course, was any notice of non-payment given to the defendant, 
N. L. Thomas. The words, "I guarantee the payment of the 
within note," was afterwards written at the instance of the com- 
plainants, and by their counsel over his name as endorsed. 

It is not denied that an agreement to forbear suit for an indefi- 
nite time, which would mean a reasonable time, or an actual for- 
bearance, would constitute a sufficient consideration to sustain a 
promise to guarantee the payment of a note : Tappan v. Campbell, 
9 Yerg. 436 ; Johnson v. Wilmouth, 13 Met. 416 ; Story's Prom. 
Notes, § 186. And the evidence shows due diligence by the com- 
plainants to collect their debt from the maker, and that the latter 
became insolvent before the expiration of the reasonable time of 
forbearance, if these facts are at all important in determining the 
rights of the parties. 

Something was said in argument upon the point whether parol 
testimony was admissible to show the contract between the parties. 
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But the decisions of this state in accord with the weight of 
authority in other states, are, that as between the immediate par- 
ties, parol evidence is admissible to show the actual agreement upon 
which an endorsement of negotiable paper is made, and that the 
endorsement may be filled up accordingly : Comparee v. Brockway, 
11 Hum. 260 ; Iser v. Cohen, 1 Bax. 421 ; 2 Daniel Neg. Instr., 
§ 710, 1765 ; Story's Prom. Notes, § 459 ; Bey v. Simpson, 22 
How. 341. And when the promise has arisen out of some new 
consideration of benefit or harm moving between the new contract- 
ing parties, it is not within the Statute of Frauds : Rail v. Bodgers, 
7 Hum. 536; Story's Prom. Notes § 437. The note under consider- 
ation is negotiable under our Statute Code, § 1957. The contest is 
therefore narrowed down to the liability incurred by the endorse- 
ment, either implied by law or shown by the proof. 

The decisions on the presumptive status of an irregular endorser 
of a negotiable note, in the absence of any evidence whatever of 
intent or contract, are irreconcilably in conflict. When nothing 
appears but the instrument itself bearing the name of a third person 
as endorser before the name of payee, and the suit is by the en- 
dorsee for value before maturity, some courts treat such third 
persons as a joint-maker ; some as a surety or guarantor in the 
sense of joint-maker ; some as secondarily liable as a guarantor; 
and some as a second endorser : 1 Daniel Neg. Instr., § 713. The 
weight of authority is, perhaps, at this time in favor of considering 
him in such case as a second endorser. For the Supreme Court 
of Massachusetts, with which court the doctrine of holding such 
endorser as a co-maker originated, afterwards conceded that, if 
the point were new, he should be treated by third parties simply 
as a second endorser, leaving the payee and himself to settle their 
respective liabilities according to their own agreement: Union 
Bank v. Willis, 8 Met. 504. 

Between the payee and such endorser, the weight of authority, 
as we have seen, is, that parol proof of the facts and circumstances 
which took place at the time of the transaction and of the intention 
and agreement is admissible (1 Daniel Neg. Instr., § 711) ; and such 
is the settled doctrine of this state, while in the absence of such 
proof, our courts have adopted the rule that the irregular endorser 
is to be treated only as a second endorser : Comparee v. Brockway, 
11 Hum. 355 ; Clouston v. Barbiere, 4 Sneed 336 ; Brinkley v. 
Boyd, 9 Heisk. 149 ; Iser v. Cohen, 1 Bax. 421. In the last of 
Vol. XXVII.— 65 
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these cases, which was a suit by the payee of a note against the 
endorser, it was accordingly held that an endorser may, by agree- 
ment, enlarge his liability, and that it is competent upon the trial 
to show by parol evidence the nature and extent of his undertaking. 

The endorsement sued on was made before the delivery of the 
note to the payee for the accommodation of the maker, and the evi- 
dence disclosed the fact that when the payee objected to the form 
of the paper, the endorser said it was the same thing as if he had 
signed his name on the face of the note, and he was held liable as a 
co-maker. 

The principles of our decisions are unquestionably sound, though 
there may be some doubt as to the correctness of its application to 
the facts of one or two of the cases. In Brinkley v. Boyd, 9 Heisk. 
149, there was nothing to rebut the legal presumption that the 
defendant intended to become a second endorser. " The proof 
does not show," says the eminent judge who delivered the opinion 
of the court, "any understanding, intention or agreement on the 
part of Brinkley as to the nature of the liability assumed by him 
in said endorsement." 

To the extent of the actual ruling on the facts, the decision is 
sustained by the general principle, although the payee of the note 
may have had reason to suppose, from the nature of the transac- 
tion, that the defendant intended to assume a higher grade of 
responsibility, or, at any rate, a responsibility to him. For it may 
be that the defendant was induced to endorse the note for the 
accommodation of the maker, under the assurance that he was to be 
second and not first endorser. 

As between the payee and endorser, whatever may be the rights 
of innocent third parties, the former may well be required to show 
that the latter can only be made liable to him by agreement, either 
express or fairly implied from the conversation between them, or 
the facts and circumstances shown in proof. 

In Comparee v. Brockway, 11 Hum. 355, it does not appear 
that the payee had ever had any interview with the defendant, 
whom he was suing as endorser, nor that the witness examined 
was present when the endorsement was made. The witness proved 
that the defendant agreed to endorse the note as accommodation- 
endorser of the maker for the payee's benefit. It does not appear 
that the liability of the defendant as endorser was fixed by demand 
and notice, and it does appear that the blank endorsement was 
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filled up by plaintiff's counsel, by writing above it "For value 
received, I promise the payment of this note to R. N. Brockway." 
The opinion of the court was delivered by Judge McKinney, one 
of the most logical reasoners and accurate thinkers of the judges 
who have presided in this court. The logic of his argument is, 
that there is no sufficient proof to sustain the endorsement as filled 
up, that the endorsement is consequently a blank endorsement, and 
the defendant might have been charged as endorser. The mode he 
suggests by which the defendant might have been charged as 
endorser is, that the payee could have endorsed the note, thus 
making it negotiable and putting it into circulation, and at the 
same time taking care to restrict his own liability. This sugges- 
tion is apparently sanctioned by the reasoning of the chancellor in 
the Court of Errors of New York, in Hall v. Neweomb, 7 Hill 
416. But theie is a good deal of point in Senator Bockee's reply 
in that case to the suggestion, that " this sort of finesse and 
shuffling game is below the dignity of the law." And the point has 
been directly ruled otherwise, upon a similar case to the one Judge 
McKinney thought he had before him, namely : a blank endorse- 
ment without more before delivery to the payee, in Phelps v. Vischer, 
50 N. Y. 69. Seeing the narrowness of his standing-ground, Judge 
McKinney, with commendable caution, concluded his opinion thus : 
" We go no further than to hold that a blank endorsement in a case 
like the present creates no other liability than that of an ordinary 
commercial endorsement, and that the endorser, in the absence of 
countervailing proof, cannot be held bound in any other or different 
form." In this, then, the decision is in accord with the general 
principles recognised. 

In Olousten v. Barbiere, 4 Sneed 336, the suit was by the payee 
against the endorser as a joint promisor with the maker. A wit- 
ness proved that the note was given for land sold by the payee to 
the maker ; that the defendant, in the presence of the payee, agreed 
to go the maker's security, and upon this consideration the payee 
agreed to give up any lien on the property sold. The witness was, 
however, not present when the notes were given. The learned 
judge who delivered the opinion of the court in this case, holds that 
the word "security" might apply as well to an endorsement as 
to a liability as co-maker of the note, and as the defendant did 
become endorser instead of surety on the face of the paper, he must 
be treated as an endorser. This case, he says, " can only be 
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regarded as a blank endorsement of commercial paper, and as such 
could only be filled up with a general endorsement, leaving to the 
endorser all the advantages and liabilities incident to that char- 
acter and none other or different." Conceding the correctness of 
this conclusion, the decision was also in accord with the principles 
recognised by our courts. 

I am free to say that while conceding the correctness of the law 
as announced in these opinions, I think it was wrongly applied to 
the facts of these cases. There was evidence in both of them to 
show knowledge on the part of the endorsers of the facts of the 
case, and an intention on their part to become directly bound to 
the payees for the price of the consideration received by the makers 
of the notes on the faith of the endorsement. If they could not be 
held liable as endorsers, and it is conceded in the first case that it 
could only be done by indirection, what Senator Bockee styles a 
"sort of finesse and shuffling game," and it seems to be taken for 
granted in the last case that it could not be done at all, then upon 
the universally recognised maxim u ut res magis valeat quam per eat" 
they ought to have been held as guarantors or co-makers. At any 
rate, there was enough evidence in both cases to have gone to the 
jury upon the question of intent, and their verdict would doubtless 
have been, as it was on the first trial in the Broekway case, in favor 
of the plaintiffs. 

The case before us differs from all those cases we have been con- 
sidering in two respects. In the first place, the endorsement was 
made after the maturity of the note, and therefore the presumption 
of the law arising from a blank endorsement at the inception of 
negotiable paper does not arise. In the second place, the endorse- 
ment was made in the presence of the personal representative of the 
payee, upon a new consideration then passing, and under such cir- 
cumstances as to demonstrate that the endorser intended to become 
bound directly to the payee. In his masterly summary of the lia- 
bilities created by irregular endorsements, Mr. Justice Clifford 
says, " that if the endorsement be subsequent to the making of the 
note at the request of the maker, pursuant to a contract with the 
payee for further indulgence, the endorser is liable as guarantor : 
Rey v. Simpson, 22 How. 341. In Vermont the courts hold the 
endorser liable as co-maker ; Strong v. Richer, 16 Vt. 564. All 
the other cases which I have been able to find, treat such an 
endorser as a guarantor : Trist v. Gutter, 31 Me. 536 : Tenny v. 
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Price, 4 Pick. 485 ; Beckwith v. Angell, 6 Conn. 315 ; Oakley v. 
Booman, 21 Wend. 588 ; G-reenaught v. Sneed, 3 Ohio St. 415 ; Sto. 
Prom. Notes, § 133, 477 ; 1 Dan. Neg. Instr. 715. I find no cases 
where he has been treated simply as an' endorser. And even if the 
presumption of law arising solely from the advancement of a past 
due note were the same as in the case of endorsement at the incep- 
tion of the note, the facts and circumstances attending the endorse- 
ment in the present instance would remove the presumption and 
bring it within the authorities. 

The decree of the chancellor must be reversed with costs, 
and a decree entered here in accordance with this 
opinion. 
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supreme court of the united states. 1 

supreme court op illinois. 2 

supreme court op michigan." 

supreme court commission op ohio.* 

Admiralty. 

Proceedings in rem are exclusively cognisable in the admiralty, and 
the question whether a case is made for the recall of property released 
under bond, or stipulation in such a case, must, beyond all doubt, be 
determined by the courts empowered to hear and determine the matter 
in controversy in the pending suit : United States v. Ames et al., S. C. 
U. S., Oct. Term 1878. 

Animals. 

Owner's Liability for Injury by them. — The owner of domestic or 
other animals not naturally inclined to commit mischief, such as dogs, 
horses and oxen, is not liable for any injury committed by them to the 
person or personal property of another, unless it be shown such owner 
previously had notice of the animal's mischievous propensity, or that the 
injury is attributable to some other neglect on his part, it being in gen- 
eral necessary, in an action for injury committed by such animals, to 
allege and prove a scienter : Marean v. Vanatta, 88 Ills. 

1 Prepared expressly for the American Law Register, from the original opinions 
filed during Oct. Term 1878. The cases will probably be reported in 7 or 8 Otto. 

2 Erom Hon. N. L. Ereeman, Reporter ; to appear in 88 Ills. Reports. 

3 From H. A. Chaney, Esq., Reporter ; to appear in 40 Michigan Reports. 
* From E. L. DeWitt, Esq., Reporter ; to appear in 32 Ohio State Reports. 



